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wilávat al-Fagih: 

leaning and * 
[ts V g Scope Part 9 
by Ayatullah ‘ATi Mishkin; 


translated from the Persian by Shahy ar Sa Gd 
LG 


II: THE MEANING OF WILAYAH AND ITS CO 
"^ IES COROLL 


[: Arabic’, the word wilayah means 


ARIES: 


sovereignty, do 


i minion dine 
IS of two ki , guardian- 


ship, and supervision. Wildyah d 
DOS: takwiniyyoh 


AA. (natural or empirical), and tashrityyah (1 
The first kind of wiléyah is usuall | ( egal). 
philosophy, and occasionally in sn. Y discussed in kaldm (theolo 
oon d : y in ilm usül al-f, h th gy), 
jurisprudence) with reference to the soverej q^ (the theory of Islamic 
that of the Prophet (S) and the inta Enty of God and, sometimes, 
concept is relevant to clarification of the biect 2 s, discussion of this 
we A: dem our attention to the following m hand. However, first 
Ivinely appointed : a 
each of which signified differen! manure decor titles and DO 
certain aspect of their mission. Some des content emphasizing a 
(messenger), nabi (pro het), imà XL these titles were: rasul 
They were given the title of “rusul” beeen LE (ruler), and wali 
| cause | 
of the Creator to His creatures, and the "ind — o 
inform : ane. They are called “anbiyé” because they were 
other i about Divine decrees and religious programmes and informed 
ini is out them, since the word nabi means one who communicates 
E orms, And they are called a 'immah because their primary duty 
n provide ideological and intellectual leadership and guidance to 
odd aunity through word and deed, and by making themselves a 
condit 4 the faithful to imitate in their spiritual life and moral 
Holy Q - This is the sense in which we find it used most often in the 
uran. For example, regarding Ibrahim (A) and his sons it says: 


km. | | | 

c I5 the second and concluding part of the article on wilayat 

ae The main topics discussed are: wildyah and its corollaries; - 

limit "nw Prophets and the Imams; wilayal al-[agih, its " m 

in the according to the constitution of the Islamic Republic of Iran an 
Me light of Imam ‘Ali’s epistle to Malik al-’Ashtar. 
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Ayatullah 


DT TEZJUETLE- 
TEE 


IW hem leaders (a'immah) who guide by Our command, ang y, 
And We made B the doing of good deeds and the right establishment 


nspired in the! i 
id the giving of alms, and they were worshippers of Us [alone] 


(21:73) 
And concerning Moses and the Children of Israel it says: 


a 0455 p UL US 5 yia G Gab bdg L Ea Whe 5 


And when they became steadfast believing firmly in Our revelations We 
appointed from among them leaders (a'immah) who guided by “Oar 
command. (32:24) 


And the verse; 
À | I = - 
lll EU ELE t is! Ce 
= E i= 
. Lo, I have appointed thee a leader (imam) for mankind...., (2:1 24) 


which relates to the wildyah of Ibrahim. Some time after he had been 
pin as a prophet, God established him as Imdm and leader of 
i n e. Before this position was bestowed on him by God, his duty 
Syria B = " rd Mesopotamia, and later, when he had moved to 
d i A m to inviting the people to monotheism and fighting 
not suitable in , and idolatry. In Mesopotamia, the environment was 
onaman ien or any role of leadership. All he could do was to put up a 
Having E me rd Which was also not very fruitful 
I i Nimrud’s fire | | d 
Journey, and from there moved dr the d n M e ron 
Imam ‘Ali (A), speaking ab e deserts around Mecca. 
out the role of leadership, Says: 

„aale bes atl ets clo 
E I! NS SAE Lala] pya La SI Sg 
af ware that the followers [of eve 
light RE Societies] have a leader and school of thought and sect, throughout 

t of whose knowledge they enr h imam whom they imitate and from the 
To su | ch their minds, 
from Propheth o) ideological and intellect i 
justice, and is a messengerhood, jud B leadership is inseparable 
legal Buardiangh; PeCeSSary ingredient una and dispensation of 

"uP. It is, moreover ne e e erelgnty, leadership, and 

30 i ot the pillars of the wilayah of 
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Wila -Fagi 
Hayat al Faqih: Its Meaning and Scope Part 2 
the faqih. 


So much [or "legal guardi As for ‘amni ys 
guardianship’ (al-wiläyat al-tak w it feet or ‘natural 
and power of one Individual Over the world of eects the SO T 
be confined to certain sections of it. In other wauilthough it may 
sovereignty of an individual over the natural Order To. n means the 
the universe extending from all that is upon the eart aborate, firstly, 
spheres and the totality of the arth to the celestial 


mi | World of existence | 
sovereign, irresistible Will and design of the Almighty, Seed by the 
continued existence is also dependent on the sacred Wik of God: idm 


3 pej = gzl-o2-.23)]* aatLu eee li. $ 
re MBME ID is ce e 


anship'. 
iniyyah ), 


. His throne includes the heavens and (he ear 


th | = 
them does not weary Him. He is the Sublime the. and the task of preserving 


he Great, (2:255) 


Thirdly, all the affairs of the universe are managed according to His 
Will. All events, movements, pauses, and changes, from the movements 
of galaxies and planets to the Invisible growth of seeds underground, 
the crawling of insects on the ground, and the revolving of the 
electrons around the protons—all take place according to His Will and 
design. He is the absolute and ultimate cause of all things, effecting 
some things through His angels and invisible agents, and other things 
through direct exercise of His own Will. Clear and unambiguous verses 
dealing with this subject are many, some of which are the following: 


AWD soll JE GE E pi ai d 5S cls sid d 285 by 
To E E a E, 

(551 48 os 31 acia gala 

Lo! Your Lord is Allah Who created the heavens and the earth in six days, then 


established Himself upon the Throne, directing all things. There is no interces- 
sor (with Him) save after His permission... (10:3) 


- 8 ^ Ls ow re Oh i o oh 7,' are 7 eae 
AW IEG caged SG 15 pr dod oe Le aya S -— e Ig 
n qd S ps eu guia 
rotecting friend 


„Then He mounted the Throne. Ye have not, besides x n the earth; then 
or mediator... He directs the ordinance from the heavei 


it ascends unto Him in a day.... (32:4,5) 
ahai orii 


; nand. (51:4) 
And those who distribute [blessings] by comman ( 


31 
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And: 
MISES 


And those who govern the affair. (79:5) 


| "e : " 
What the aforementioned vins a - following points; 

k Sf ihe repa Guardian of the whole world. 

: > r responsible for governing His dominion and Managing jt. 
affairs, | | f carrying out the Will of Gog . 

4. The angels have the duty of carrying of God and 
serving as His agents in creation. | 

9. The activities of His angels and agents are also In accordance 
with the Will of God, and take place because He so desires. 

6. Division of tasks amongst the different angels and their power 
of discretion in the process of carrying out their duties are determined 
by Him. 

Accordingly, all phenomena taking place in the world do so either 
through the agency of the angels working under the direction of God 
and in accordance with His Will, or are direct manifestations of God’s 
Will without the mediation of anyone else. The only exception to this 
general order is the voluntary activities of the human beings and other 
creatures possessing an independent will, activities which th ey carry out 
in relation to their vital needs and their environment. 
whic : oh the : — exercised by God over the entirety of 
members. Just as the mem Y n numan soul over the body and » 
man and automaticall e Tis " ed are subservient - the will of 
purposes (unless affecta 7s y bin and move to accomplish definite 
the Will of God. The Ill i ” j| 5 YSIS), so is the “niverse subservient to 
WI In relation to the body motivates the muscles, 


there being a necessary c. i 
s e necessary connection between the wi t 
of the muscles. In regard to the relation b "da 


world of being the Holy Quran pt eiween God's Will and the 


MES barat ten o. -is 
a EFE Kos yi iai uA 

Indeed His command, 
I, “Be” and it is, (36 


when He i 
82) € intends [to create] a thing, is that He says to 
Now if Go 
someone | kind f i 
ch empowe 91 Power and authority on 
and extraordinary ila him to bring about changes of a B anaia 
brought about by the angels ott? World, changes such ire ei 
angels, or are Caused directly by the Dine v3 
! e Divine Will, 
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Wiláyat al-Faqih: Its Meaning and Scope Part 2 


dal 


this would be what is called “al-wilayat al-takwiniyyah” 
of a miraculous nature which is different from the 
legislative decree or “al-wildyat al-tashri‘iyyah.” 
various degrees, in most of the prophets, 
on the rank of each prophet or Ma'sü 


| : m who is in contact with th 
supra-sensible world. The following are some examples of this kind of 
wilayah. 


1. When Abraham (A) asked God to show hi how . 
people to life, God said to him: m how He brings 


, à sovereignty 
sovereignty by 
| This power existed, in 
its extent and scope depending 


.. Take four of the birds and cut them into pieces, then place a part of them 


on every hill, then call them, they (the dismembered birds) will come to thee 
in haste....(2:260) . 


Here God has given Abraham (A) the same power that He has 
bestowed on the life-giving angel By its means, Abraham (A) 
commands the dismembered body of a bird to come to life and to fly 
towards him. This episode illustrates the meaning of al-wildyat al- 
takwiniyyah over objects. 

2. God gave Moses (A) the power to turn a staff into a serpent, sea 
water into solid walls, and a dry rock into a fountain and water source. 

3. God gave Jesus (A) the power to give sight to the blind, life to a 
corpse or an image made of clay. 

4. And finally, He gave the Prophet of Islam (S) the power to fly, 
and thus defy the Earth's power of gravitation. 

There are also numerous other examples of such powers being 
demonstrated by both the Prophet (S) and the Imams (A) as told by 
mutawatir traditions. The four examples mentioned above should give 
the reader a general idea of what is meant by al-wilayat al-takwiniyyah. 
To present a fuller picture of this kind of wilàyah would require an 
entire book including an extensive discussion of the imàmate of the 
prophets (A) and the Imams (A). 7 ax 

To take up the other kind of wildyah, i.e. al-wilayat al-tashri'tyyah 
(also called al-wildyat al-’insha'iyyah), in order to understand it one 
must first consider the following points. o. 

1. Al-wiláyat al-tashri'iyyah is a form of sovereignty or authority 
bestowed on individuals through spoken or written decree or some 
specific act, Some examples of this kind of authority are military ranks, 
governmental positions, and bureaucratic posts, to which individuals are 
appointed through the orders of superior officials. The reason for 
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Ayatulláh ‘Ali Mishkin nshá'ivvah | 

| thority tashri'iyyah OY ms"a Tyyan 1s that j ; 
` kind of authority tas P lt js 

calling this kind 2 simple decree or order, and does not require act 

granted by issumg ^n» the natural world. For example, it iş no 


a anges in re A 
bringing about ane way as a man attains the physical ability 4, 

| + n : NIC ; - a = a f ; : i 
n a wrestler; since it is nol possible to become a wrestler by being 
econ 


appointed as one. Nevertheless, certain conditions must be met by the 

ont of such an olfice. E gi 
— important factor in the conception of al-wilayat al-tashri‘jy, 
ah is the scope or limits of ils jurisdiction. Actually, there is a genera 
limit for all forms of al-wilayat al-tashri'tiyyah in that this kind of 
authority is applicable to either persons or assets, or both.Its applic ability 
does not lie outside these three categories. Nevertheless, Within this 
general limitation the limits must be exactly specified. For instance, in 
the armed forces or the police, the domain of authority of every office; 
is specified. The same is true of government officials: the jurisdiction of a 
minister, mayor, or governor of a city or province is clearly defined. [n 
each of these cases, the meaning and scope of the wildyah of each of 
such officials are defined by the scope and range of their jurisdiction. 
The various forms of al-wilayat al-tashri'iyyah which have been 
recognized in Islam for some or all members of society can be under- 
stood by studying the specific scope of jurisdiction of each. 

.. 9. Now that the meaning and application of al-wilayat al-tashri‘iy- 
yah has to some extent been clarified, we may take a look at some 
particular forms of al-wilàyat al-tashri'ivyah recognized by Islam 
which, to different d | in va y islam, and 

nt degrees and in various forms proper to ther 


particular environment, beliefs 
im 1t, and custom , 
all societies. Islam has a » have been recognized by 


wilàyah and has indepe | 
discuss some of these forms here. 


- I ae ks D IM his children under the age of maturity, 
Brancfather in regard to his grandchildren, individually 


or collectively (except, ; 
F = pt In C H| 1 j a 
wilàyat al-tashri‘iyyah. ases of disagreement), enjoy a kind of al- 


Since the wer 
on the discussion n ^ this kind of wildyah has a direct bearing 
Islamic Law, a father has full follow, it must be understood properly. In 
children. He : thority over the person and property of 
and good for fem 21 SR them to do certain things 
them to alent, restrain them from doing other 
s aoe or to enter into apprentice- 
ange their jobs al ude for them marriage contracts, 
As to their po Ce them to task for their behaviour, 
r chi dis » he may, sometimes, withhold 
sell them ofr 'Spose them of according to his own 
34 and purchase something else in their 
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Wilayat al-Faqih: Its Meaning and Scope Part 2 


stead oF exchange them in commercial or non-c ere} ai 

He may accept gifts from others on their behalf: n 
necessary, lend their property to himself or others, and finally, 1 ie 
use it to meet the expenses of his household. All these powers are part 
of the wilayah of the father or the paternal grandfather in de 
roperty and person of his minor children or grandchildren, and it is 
an authority decreed by God, as if He had said: sla s UN dae 
HA (I have made fathers and grandfathers the awliya’ 
( guardians of their children), 

It may be noted that what we intend to discuss here is the mean- 
ing and scope of the concept of al-wilàyat al-tashri'iyyah, not the 
conditions and provisos thereof, such as the condition that the handling 
of the children's assets under the father’s wilayah must be to the 
henefit of their underage owner or owners. 

(b) The master enjoys wildyah in relation to his slave. In case of 
exigency, Islam sanctions slavery subject to limitations of place and 
time. In other words, when enemy soldiers are taken captive by 
Muslims during war with infidels, Islam, under certain specific 
conditions, subjects them to the authority of Muslim combatants as 
slaves. The Muslims who own the slaves are obliged to pay for all their 
expenses and endeavour to educate them. In this connection, Islam has 
legislated certain rules which result in the ultimate freedom of the 
slaves under reasonable conditions. Of course, such Islamic laws were 
set down in an environment in which the Muslims of those days found 
no better way of dealing with the problem of prisoners of war. The 
other alternatives—killing those prisoners, handing them back to the 
enemy, or setting them free to do as they please in the Islamic society— 
were not only against the interests of Islam but also the judgement of 
reason. Neither was it within the means of the Islamic government of 
the time to confine them within a prison. Therefore, there was no other 
option than to distribute these captives and put them under the 
guardianship of individual Muslims, SO that they could gradually 
be uainted with Islamic code, ethics, and customs, and finally 

come acd liberty. When we note the Islamic instructions concerning 
amem their ^ t nee the various ways legislated by the Law for their 
their pom of sanction of slavery in Islam and the baselessness 
freedom, the ! made in this regard become clear. In any case, what is 
of accusation? at the wildyah of the master in regard to his slave is 
relevant here t held by a father in regard to his underage children, and 
similar to tha concerned here with the reason and justification for the 
we are neither ach a wilàyah, nor with criticism raised in this regard. 


legislation © a ilayah is sanctioned by the Islamic Law and the following 


This 50 o makes an oblique reference to the master's authority over 
Quranic Uy and person of the slave: 
the prope” 
=z gj- AT 1 1406 3b 
—Rabi al’ Awwa 
Muharram 





Scanned with CamScanner 


Ayatullah ‘Ah Mishkini 
T PT E 
oe DP pe 


de: a slave nossessed by his master, having no Power 


es TN ea 
yi *s lan Sea AUI eoe 


| truck a similitu 
- cn thing... (16:75) 
the executor of a will (wasi) or the non. 
uardian (qayyim), who is appointed to supervise over the 
parental guardian — the minors by either the father or paterna] 
persons and property 0 ' „ilāyat al-tashrt‘iyyah. It is derived from the 
grandfather, Is a form ol aola, „ternal grandfather, and is sanctior d 
H&vah of the father and the paternal grant e 
—À litions and within a limited scope. 
— The wiläyah of di believers. This is a limited kind of Wilàyah 
zu tm io the property and assets of those who due to 
immaturity, insanity, or absence are incapable of managing their own 
property. while the property is in danger of being ruined or wasted, and 
stands in need of protection through transfer or exchange. In such 
cases, when the father or the paternal grandfather, or the religious judge 
(hàkim al-Shar') are absent or inaccessible, every believer has the 
authority to handle such property and to protect it through sale, 
transport , exchange, etc., until it can be put at the disposal of its 
owner. This kind of wildyah is subject to specific conditions, and, as 
can be observed, its scope is very restricted. 
(e) The wilayah of every Muslim believer in regard to other 
m ? MM = duty to the principle of al- amr bi al-ma ruf 
"mor y A ng good and forbidding evil). This 
his/her dutv t piven every Muslim the authority and made it 
no Cuy to stop his fellow Muslim brother Or sister f it- 
ung a sin, be it negligence of an obligator Nib) oot teenie 
maids bidden by the Law. This is similar to thea ee or committing an 
guide his children to perform thei ‘bie the duty of a kind father to 
from committing forbidd “ Obligatory duties and stop them 
3 as a father has the right to 
Y advice is not heeded, the 
ind] l resort to gradually more severe 
order of sevan, 8Qvice is not listened to. TI eans 
and comman a, erty, are: (1) advice de e 
| reproof, t and guidance; (2) order 
kod ad id ultimately, slapping and 
his priva Ne | Or co 2: no right to question the 
Parties m; ale affairs This is t nsider his behaviour as inter- 
rue regardless of who the two 


are men 
oO | | 
ran States: I Women, older or younger, 


(c) The wilàvah of 


hreat, ai 


TOPOS iri tet gas | 
- MM ELIS) te hee 5 0 la "E 4g Es - 
lá < -2 pin ls TOV UE 
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And the believers, men and women, are awliya’ of one another; they enjoin 
the right and forbid the wrong... (9: 71) 


This form of wildyah is both general and specific. It is general and 
universal in the sense that it includes all Muslims. men and women, who 
are duty bound to stop unlawful conduct. It is specific in that it applies 
only to the matter of al-'amr bi al-ma‘ruf wa al-nahy ‘an al-munkar. 
Aside from it, no one has any right to interfere in the affairs of other 
people and tell them what to do and what not to do, It is only with 
regard to the obligatory duties of a Muslim (wdjibdt) and acts 
considered unlawful by the Shari'ah (muharramát) that such an 
authority has been licensed. This is evident from the above-mentioned 
Quranic verse. 

(f) The wildyah of the trustees of public and personal endowments 
(awqaf). Their authority is bestowed upon them by the donors, and in 
cases where the donor has not nominated any trustee it is the duty of 
the judge (hdkim al-Shar‘) to appoint a trustee if needed. In this kind of 
wilàyah, the authority applies to property alone and the legal custodian 
is called a "mutawalli." He has the responsibility of seeing to it that the 
endowed property (wagf) is used in the way intended by the donor 
(wügif), and is empowered to take whatever measures are necessary to 
protect the property or to ensure that it is used for its intended 
purpose. This kind of wildyah is confined to assets and is obviously 
quite limited in scope. 

(g) The wilayah of the heirs of a deceased person in regard to his 
funeral arrangements and burial ceremonies (such as ghusl, takfin, salat, 
burial, etc.). This duty falls on the heirs according to the legal order of 
priority, and no one has the right to interfere in this matter without 
their permission, unless the deceased has left no heir, or the heirs are 
absent. This is also one kind of wildyah legislated in the Islamic 
Shari‘ah. 


Summary: 


The above-mentioned examples were presented here with the hope 
of clarifying the meaning of al-wilayat al-tashri‘iyyah. These allow us to 
draw the four following conclusions: | 

(1) Al-wilayat al-tashri'iyyah must be delegated by a legitimate 
authority and bestowed on an individual who fulfils certain conditions. 

2) This form of wildyah sometimes applies to the person of 
individuals subject to the authority of the wali—such as the wilayah 
ver minors, the insane or slaves, when they possess no property. At 
2 her times it may apply to property alone— such as the wilāyah of the 
estos of endowments and executors of wills. And finally, it may 
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to both—such as the wilàyah of parents over thei; unde. 
mentally disabled children when they possess property as we] ^er 
(3) All the above-mentioned forms of wilàyah are j " 
limited, although the scope and nature of the limits varies ftom eh 
0 


ther. u | 
ano (4) Since the wildyah of the faqih is derived from the wilày 
the Ma'sümün (i.e. the Prophet [S] and the Imams [A]) and i : 
based upon it, it is necessary to explain, albeit briefly, al-w 


al-tashri‘tyyah of the Ma 'sümün. 


apply 


ah of 
aya 


Al-Wildyat al-Tashri‘iyyah of the Prophets and the Imams: 


Even a cursory study of the basic teachings of Islam will revez] 
that it is not only a religion with a creed, an ethics and a set of 
devotional rituals, but it is also a system of political, social, and 
economic ideas. In other words, it embraces all the affairs of man’s 
worldly existence as much as jt encompasses all matters relati 
H . Omne >’ | ng to the 
nete This Is the reason why Islam has both foreseen the need fora 
ee m provided the fundamental principles necessary for its 
Miu ard so that it may extend its sovereignty over all its 
real nature, § E and manage a society in accordance with man's 
both mild m2 pubes Tam, which provides for the needs of man 

: erla ino hs 
(5) and sustained f | Loud established by the Prophet 
What is meant by (s number of his successors 
. > neant by the wilä Ma on ! 
m In such a System as ur M da o refers to his 
estowed upon the Prophets and the [ above. This wildyah is 
mams by God, the Absolute 


Sovereign and Admini 
- nistrator, 
society according to the needs and that they May govern the human 


be called ‘Islan ich because of its nature 4 the times, This kind 
‘slamic government ’ and characteristics should 


» CONSists of three 
ín m SI elements: (1) t! ] 
| | Wildyah : (1) the wali 
of . — ; UrCes i : 
mentioned above. : ane I5 unique in aiti a Dasal 
confined to the first ese aspects, However m of State, past or 
tashrl'iyyah of the walt in the that is, the role 5. discussion here is 
leave the discussion or = the context of ti - the al-wildyat al- 
n the origina ls 2 other two aspects to ‘slamic Bovernment. We 
lifeti f. p oa AR 4a mio a Some f " 
The foli of a Ma PUM, whether » - Bt ardianship of Societ luring + 
owing Quranic verse and a Oran Imam bel y during the 
vats Si ci CEMIOR. indicato thi. P ORES to him, 
IE" 3 2A Sl Ug gb ga ja- i 
PHAN pY al eel ii: egt 
38 * miel a esa La] ‘eT 4 oz 
= - esl Cet JI 
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M AE e d 1 a? P Y i 
The prophet has a greater right over the believers than themsely : - 
gre [asl their mothers, And some of the kinsmen kane 763, and his Wives 
hers in the Book of Allah than [other] believers and He et the 
| "m 
(33:6) igrants .... 


Three things are stated in this verse: (1) the priorit, 
prophet above all others; (2) the fact that marrvin Priority of the 


Ta Ying any of his wives is 
param for other Muslims, and (3) that compared to others, the relativer 
ad individual have priority rights to his inheritance, The third point 


. »elated to the first point, as illustrated in the follow; 
-— “Ahmad is a better calligraphist than Hasan," you are stating 
ihre things: (1) Ahmad is a calligraphist; (2) Hasan also is a calligra- 
phist ; and (3) Ahmad is a better calligraphist than Hasan. Now consider 
this statement of the Prophet (S): “Whoever is under my wilayah and 
authority is also under the wilayah and authority of ‘Ali ibn Abi Talib.” 
Of course the evidence provided by the hadith corpus of the 
wilivah of the Prophet(S) and of ‘Ali ibn Abi Talib (A) and for that 
matter the wildyah of all the other Imams is abundant and exceeds the 
requirements of tawatur. The discussion of details lies beyond the scope 
of the present study. Now let us discuss the three main points conveyed 
bv the aforementioned Quranic verse. These points were: (1) the 
believer's wilayah over his own self; (2) the wilàyah of the Ma‘sum over 
the self of the believer; and (3) precedence of the second form of 
wilàyah over the first. 


The Wilayah of Man over His Own Self: 


According to what can be deduced from the above verse and other 
slamic eated free, with authority over 
Islamic texts, every man is by nature created tite, -- tradition 

his own person, just as, according to a mutawatir Prophetic ie ^ 
(«ejl e 985 5 Li, “the people have authority over = P Eh meant 
he has wilàyah and authority over his own property. An ks —— 

y the wilayah and sovereignty of the individual "" 3S nv of the 
that he has the right to choose his way of life, R^ can also use his 
other particulars in the many aspects of his ond or spiritual 
Wealth and property as he chooses in his pursui? 9a] principle or law 
‘ims, However, it is obvious that in Islam ne Pr niversal applicability. 
(with only few exceptions) has absolute and i and property is valid 
= so it is that man's wilayah over n adi: laws of Islam or the 
niy to “+ does not violate Ule 77. commit suicide, 
dictates a a i «therefore as = Fig caculties, or take up 
Mutilate his body. paralyse his mental or PY 
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r is the individual free to use his prope 
Ui. -o or squander it, or to earn, Produce, ¢ 
illegitimate ends, to waste . eror to accepted Islami. i Num, 
or bequeath it in ways contrac’ of the individual's wil; eria, Ty 
sum up, then, although the principle g a = b S Ul ayah Over hj 
own person and property is a valid one, It Is subject to ethical legal 
and rational restrictions. Nor are such limits confined to Islamic law 
alone; in no religion or school of thought man is absolutely free to do 
as he pleases with himself and his property. However, the nàture of the 
limits on freedom differs from one school to another in accordance 
with the doctrines and viewpoints held by each. 

Without enumerating all the limits incumbent upon man's Wildyah 
over his own person and property, we may say that it is limited and 
conditional, and that it should not violate the Divinely ordained limits 
of individual or social welfare or transgress against what reason 
considers as beneficial and appropriate, A careful study of Islamic laws 
and practical experiences of day-to-day life can reveal how the above. 
mentioned principle works in individual cases. We may recall that when 
enumerating the various forms of wildyah it was pointed out that none 
of the different kinds of it mentioned is absolute, unlimited, and 
unconditional, 


rty lop 


illegal occupations. No 
NSU Ma 


An Explanatory Note: 


monet and thea rg heen the lah of th 

hich the d during their lifetimes IS a comprehensive one in 
wach the duty of organizing a government, its administration and that 
of its various departments, running the day-to-day affairs of the State 
and Procurement of personnel and arrangement of finances are also 
included. This is why during the lifetime of a Ma sir he is the founda- 
tion on which the structure of the Islamic government rests He i the 
ruler par exce&ence, has absolute sovereignty over every member of 
ane ad nM the right to interfere In all affairs of the senile: in 
wen ped y en textual evidence, he possesses all the qualities 
social ‘arid politi H and guide of a nation, His nowledge, especially in 
for administerin iu ti e i suc prehensive and complete. His genius 
Divine laws and : kim t Is such that he never intentionally violates the 
that he does not m kc ransgresses his duties. And his infallibility is such 

Basically, the wiläyah "dan oreigty ret of his various duties 

above is implicit ; | 59Vereignty of su * 

the history cit in the very essence of [spia quie leaders Mx 
except during th 7 this form of Bovernment has never been re liz d 

le fatter years of the Prophet’s life in the region of al. 


Madinah and the Hijaz and duri 
" a " a T 1 | u i i 
within limited geographical bondua brief caliphate of Imam Ali (A) 
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Islamic government is, in essence, the rule of 
society; or, to put it another way, it is the - - "i over human 
cording to the testimony of the C - oi ^Ivine Law. And 
ac a y Quran and historical evidence thi 
was the kind of government established whenever any of the God-se : 
nhets succeeded in establishin Tu Eod ya od-sent 
prop ing a government. This is confirmed by 
the accounts of lives of such figures as Joseph (A), Moses (A), Joshu; 
(A), David (A), Solomon (A), and, preeminently, that of the Prophet " 
Islam (S) and his rightful successors, when they succeeded in setting u 
a government. It should also be noted that even though historical 
accounts show that the governments during the times of those infallible 
leaders lacked the complexities of modern governments with their 
elaborate divisions and departments, the general principles practised by 
them could be applied and extended to cover all aspects of modern 
States. In addition, there are certain general principles implicit in the 
primary and the secondary Islamic rules, which would be fully adequate 
for the establishment of a government in the modern world, no matter 
how complex, elaborate, and vast its organization may be. For example, 
when the Prophet (S) formed his government, he established most of 
the organizational machinery required for meeting his society's needs. 
Moreover, in the recorded Sunnah the financial aspect and problems 
relating to the budget and personnel of the Islamic government, which 
are of vital significance for all governments, are clearly delineated. Two 
examples of the financial resources are an/ül— which include the 
plenteous underground and surface resources of the earth— and such 
Islamic taxes as Rhums and zakat. 


IV: WILAYAT AL-FAQIH 


Coming to the main topic of our discussion, which is the wilayah 
of the fagih, we shall treat this topic in three parts: (1) the grounds 
(adillah) which prove the wildyah of the fagih; (2) the qualifications 
required for this kind of wilayah ; (3) its scope and limits. 


1. The Grounds for the Wilàyah of the Faqth: 


(a) Undoubtedly, Islam has laid down rules mn puide ine 
regarding all of human activities, whether inner and intel ectual or o 
and physical. This is the basis for the popular say1n£: 

. à * 
JL" F M j sanj Fk ; 
MAI al e 2 ael e ad E R7 ud JS d stel 
| very eventuality, applicable both to those 


Or dment for e sratch. 
who ane aia those who don’t— even the indemnity for a scr 


41 
Muharram—Rabi' al-’Awwal 1406 


Scanned with CamScanner 





Ayatullah ‘Ali Mishkini 


And the Prophet (S) is reported to have said In one of his Sermons: 


z - a4 we -F MELEE ti s Sst) 
IOS iy Jj) gf pS tg A IEP Et Sal vo | 
ue Seg 435 Y] LJ! of a den 5 UI T" SA S ta 


| ‘< nothing i u closer to Paradise and i 

O people, there is nothing that brings you ci removes vo 
turther from Hell which I did not command you to do. And there js Nothing 
that brings you closer to Hex and takes you further from Paradise which | did 


not forbid you from. 
In any case, that Islam is a comprehensive and all-encompassing religion 
is not controverted by any Muslim. There is much in the Muslim canon 
to substantiate this belief. It is also a fact of human life that human 
communities, big or small, stand in need of a government or a ruling 
authority, whether elected or nominated. In all the cases involved, the 
State is a fact of social existence. To believe that such a need has not 
existed in the period between the occultation of the Twelfth Imam up 
to the present, nor wzl exist until the time when he is to reappear, is 
unacceptable. Nor is it acceptable to claim that Islam has not laid down 
any guide-lines or commands dealing with these issues. Is it consistent 
to say that it has considered everything else judging it to be either halal 
or harüm, right or wrong, except the above-mentioned matter? To put 
it another way, how are we to accept the idea that Islam has given 
instructions and rules dealing with the smallest activity and eventuality, 
but has ignored an aspect of such great significance as governance 
of communities, especially so since this one great aspect influences 
myriads of other smaller and less significant eventualities? Is it not the 
State which determines the ultimate ideological. moral. and practical 
course of a nation, leading it either to felicity and guidance or towards 
deviation and misery? Is it not the State that either brings the righteous 
into power, expelling the unjust and the wicked, or does the opposite? 
[s it not the State which can either be a means for realization of the 
ams and ideals of the prophets through which the Islamic programmes 
may be implemented in practice, or, on the contrary, the means of their 
repression? Moreover, it is undoubtedly the State that can either 
enforce the punishments (hudüd) set forth by Islamic law to cleanse 
society of obscenities and indignities, or itself become the agent of 
propagation of corruption, suspending the administration of the God- 
ordained penalties. Finally, it is the State which either is the most 
important means of practising the Islamic duty of al- amr bi al-ma'rüf 
wa al-nahy ‘an al-munkar (enjoining good and forbiddi i 
implementing the Divine law . und forbidding evil) and 
in the path of their spplicaticn, Tee en, ignei 
than the State can you think of that P. up, then, what factor other 
as greater influence, whether 
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egative or positive, on the course of fa - 
State authorities as well as the people — in : tnis includes the 

The comprehensive treatment of all the maj nd 
of social m in — legislation and its vast 
earned with wonder. Islam’s meticulous attentie the multitar; 
spect of life flabbergasts anyone with even ip ed mpa "à 
of Islamic teachings. For example, Islam has laid down two rules | the 
case of a skin scratch, the first prohibiting its infliction on ena d 
the second specifying the indemnity payable to the victim. In Islamic 
jurisprudence there are entire chapters devoted to such minor matters 
as i'tikaf, zihar, l'an, nadhr and 'ahd, lugtah (article or thing found) 
and the like. If one were to gather the fragments of teachings about the 
proper manners of going to the toilet, they would fill a big volume. 
Given this unscrupulously meticulous attention to all matters of life, is 
it consistent to assert that Islam has said nothing about how Muslims 
should conduct their political affairs during the occultation of the 
Twelfth Imam (A.F.)? 

If this were true, it would mean that Islam has either left its 
adherents to put up with anarchy, or permitted them to obey the 
tyrants of the age. It is clear, however, that this is by no means the case, 
because we read the following statements in the Quran: 


Part 2 


Or and minor matters 
scope strikes even the 


93,73 1 yer s 
And obey not the command of the prodigal. (26:151) 
sp yh dS ur 
Neither obey thou every mean swearer. (68: 10) 
Therefore obey not those who deny (the truth of Islam ). (68:8) 
cage US 


.. As for those who disbelieve, their patrons are the tyrants 
(2:257) 


(al-taghut).... 


- 8 L ‘ M. 4 um alio. a ni m 
| ab agp A aby bats oF IU 


ahi veliev in Allah hath 
And he who rejecteth the tyrants (al-taghul) and believeth in Ata 
rasped a firm handhold....(2:256) fe ons 
Imam ‘Ali (A), lá the forty-seventh epistle of the Nahj al-oatag 
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s ra hy Le eei 
1b pi D Si SE 
It is your duty to be God-fearing and manage your affairs in an order 


manner. 


It is thus obvious that Islam has not neglected to instruct its 
adherents regarding the establishment of government organized along 
certain specific lines. As to the nature of this government, its 
programme, the qualifications of the rulers, and the nature of its 
budget, these are questions which shall be taken up later. 


(b) Independent rational judgement and the opinions of the wise, 
throughout the history of civilized life, have always favoured the 
necessity for the existence of an authority and ruler for society. In fact 
it would be difficult to find any group, nation, society or sect that does 
not have a guide and leader. One could even say that the concept of 
civilized life, towards which human nature is inclined, is incompatible 


with an absence of a governing authority, and absence of which implies 
that h uman beings must live a lawless existence like barbarians, at times 
looting and killing one another without any impediment, as, not 


improbably, was their mode of existence in prehistoric times. Imam 
Ali (A), in one of his aphorisms, says: 


ANTI Ui ist 


It is Imàmah (leadership) which 


ives | | 
(Muslim community). (Ghurar abhikom, vals . 96; abvalrs of] the Ummah 


He also says: 


Au FTAL As! 2 ee i " 

TIERS NST 55 aT ce uM. E Z. 745.15. 

WT à db aat a M ía p -a ie Zu ot eb WY 415 

ot cial) a 23 «Je ylis Saal "iur: Gela iiil- die 
7 : Jibi M CRAT 


. t s azrt 3k. 24- - 4 1 

zu: 2 9* C03 9 quU Ue dsl 
nand cannot dispense wi 7 
ing à a } i ith d r [a 

rr condtons “awn ie for bad 
enjoyments, In itt mehteousness| and the un d 
Through it ien 9d. eases thi a iDellever 
rough it tribute is collected, aan is reach their y 
yinaintalned, and the rights of Uu ; UY is fought, 
(Nahj al-balighah, sermon 40) Ie Weak are wy, 


As à consequence of 
IS rule, the believer 
attains his [worldly] 
Itimate destinations. 
the security of highways 
Sted from the Powerful... 


Al-Imàm al-Ridà (A) says: 
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We don't find any community or nation living and surviving without a leader 
and chief, for they cannot dispense with him in their religious affairs. God 
the Wise, doesn't leave mankind without a leader, for He knows that they can- 
not do without him and they don't have any support except from him. With 
his help they cau fight their enemy, divide the booty, establish their prayer 
congregation on Fridays and other days, and protect the rights of the weak 
from being violated by the strong. 


It is worthy of notice that the traditions cited above repudiate the 
belief that Islam has been silent on the question of State and 
government. Rather they affirm that it has determined the identity and 
qualifications of the ruler in addition to outlining the programme of his 
government. For details, we must refer to tradition, and in case they 
could not be found there we must turn to independent reason in order 
to deduce them. 


(c) Al-Imam al-Husayn (A) says: 
„aal 53 JA JE s EYI alt s 45 ael do 


The administration of all affairs lies in the hands of men of Divine knowledge, 
who are faithful custodians of His [commandments concerning] what He has 
permitted (halal) and what He has forbidden (haram). ( Tuhaf al-'uqul). 


Undoubtedly, the expression al- 'umür, referring to the affairs whas 
must be administered by the trustworthy scholars, refers to the M 
affairs of society, which include all aspects, major - ee : ; 
management. Therefore, we may conclude that : , : o 
government and its various functions IS also covered by the 
hadith . | 


(d) The following hadith has been quat, ay ere al-’Angari 
in his work al-Makdsib (the chapter on wildyat ai-faquty. 


Ji E a ett o) 


The scholars (of Islam) are trustees of the prophets. 
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"hat ie meant here is that the ‘ulama are responsible Doth for 'h 
What is meant ne l| as the administration i the 
Ne 


iVII '« as We 
propagation of the Divine laws as 


affairs of society. 
(e) The following hadith has also been quoted in the shore 


mentioned work of al-Shaykh al-’Ansari: 
dali] ele gale lt 


The scholars of my Ummah are like the prophets of Banu Isra'il. 


Now, when we say that two things are like each other, our 
judgement that they are similar must be based on a comparison of 
apparent and observable characteristics. The prophets of Banü Isrà'il 
such as Joseph (A), Moses (A), Aron (A), David (A), Solomon (A), and 
others,rose up against the tyrants of their times, opposed them both by 
word and deed, and most of them established governments and took on 
themselves the responsibility of managing the affairs of their society. 
So, when it is said that the scholars of Islam are like the prophets of 
Banti Isra’il, it means that they, too, must fulfil the same duties and 
functions. Of course, the hadith does not intend to compare the 
scholars of Islam with the Israeli prophets in some individual aspect— 
like the imprisonment of Joseph (A), or Moses’ (A) being a shepherd, 
with David (A) in his skill in making coats of mail, or with Solomon 
(A) in the weaving of baskets, and so on. 


(f) There is the famous tradition i 
‘ related by ‘Amr ibn Hanzalah 
the prom — by most, and by some scholars, authentic (sahih), to 
permissibility of taking dic tkiméam al-Sadiq (A) about the 
ng disputes bef ineo, | 
tyrannical government of the time, the Imam — appointed by the 


EEREN TARE EPR F * 
TA eus OBS cam 6,5 3 Le, 6 OLS 4.5 ol be 


traditions, observ | uld look for someone who narrates our 
forbidden, and ic [standpoint regarding] the ddl and the 
such a person), they oi ee the Divine] Commands. (Having found 

honour his judgements; because I have given 


him authority over you. 


Although the question b 


ei 
disputes before an Islamic jud ne asked concerns litigation and taking of 


Be, and the statement LS > esis ties 3 P 
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«[ have given him authority over you” | 
transmitter of hadith, who should also be we N, that the 
and knowledgeable about Divine laws and the tradition nn ijtihād 
ql-Bayt (A), 1s appointed as the ruler of the community i AM 
duties include dispensation of justice, whether performed direc P 
indirectly through judicial agents. Moreover, the phrase Leu 
uttered by the Imam (A), who enjoyed absolute wilayah or an 
ity, serves to clarify the meaning of al-wilayat al-’insha’iyyah (ie. 
wilayah conferred through a decree). A E 
(g) There is the following statement of the Twelfth Imam (A.F.) 
which formed part of the reply to a query by Ishaq ibn Ya‘qib and has 
been handed down to us by tradition: l 


“hy BS À- abu z "ZIAME -= = : a. e J 
di Ar ls SE S DB Ga ily) odl LA tÉ ii Daa! i 


.. As to the eventualities, you should refer regarding them to those who 
are narrators of our traditions, since they are my testament unto you, and I 
am God's testament. (al-Shaykh al-'Ansàri, al-Makasib; al-Shaykh al-Sadüq, 
(Ikmal al-Din wa itmam al-ni'mah). 


Mulla Ahmad al-Naraqi, after stating the traditional grounds in 
support of his concept of wilayat al-fagih, says: 


A prophet at the time of his demise or the moment of leave-taking while 
leaving on a journey tells his ummah that 'so and so will perform my 
functions in my absence; he shall be my vicegerent and trustee, my testament 
and proof unto you; he will be the authority that you should refer to in all 
events and eventualities; he would handle all your affairs, and will take care 
of the affairs of my nation and ummah . Would not all those who listen to the 
prophet realize that the individual thus introduced shall have all the pre- 
rogatives and responsibilities that the prophet has today, not only in the 
realm of spiritual and moral leadership, but also in supervising the social life 
of the community in all its various aspects? 
Indeed, no one would doubt it — and well has al-Naraqi expressed it. 
May God bless him. 
Í (h) It could be said, as has been by a number of — 
that the governance and guardianship. of B bi "individuals have 
‘hasbiyyah, to carry out which no specific indivi libi em (A); rather 
been appointed by the Prophet (S) or yi En | and regulations by 
they must be performed according to — abl “of carrying it out. 
any Muslim or group of Muslims who are p : At tut in secord- 
Umür hasbiyyah are those affairs that must be c Tree ne specifically 
ance with the needs of society. If there 15 5 t 
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encharged with carrying out these tasks, SO — m hetter; otherwise 
‘+ is incumbent (wajib kifa t) on all individuals who les ¢ the capacity tc 
carry them out properly, to do them (some examp » oL umur hasbiy. 
yah are: protecting the life and property 1n danger of an orphan; taking 
care of an abandoned infant; giving testimony In favour of an Individual 
whose rights are about to be violated; teaching the religious precepts 
when there is no other qualified individual to do it; making arrange. 
ments for the burial ceremony for a dead person without a wali and 
heir: etc.). Those who subscribe to this view cite a number of Quranic 
verses and traditions, amongst which are the following: 


Seed ooa 1 ÓI Lo 5 ... 
.. and do good. Lo! Allah loveth the beneficent. (2:195) 


- ù ^ 1 a 3] iz a! 
.. There is no way [of blame] against those who do good [voluntarily]... 
(9:91) 

! s. d wai od] Aa 
«Sails Jide MU 5 ... 

i And cooperate with one another unto righteousness and pious duty.... 
(5:2) 

eua x74. 
Every good deed is a charity. (Safinat al-Bihàr, vol. II, p. 25) 


ŠLI Jail Se hall yg 


Helping the weak is the best charity. (al-Shaykh al- 


chapter on the wilayat al-fagth ) Ansari, al-Makasib, the 


AAN OE S AN GSU Al oE J alts 


God helps His servant as long as 


Py he continues to he| ^a]. 
al’ Ansari, al-Makàsib). elp his brother. (al-Shaykh 


Th : | ; 
any action which e the above-mentioned verses and traditions is that 
ich helps and benefits either some member of society or 


the society , 
society as a whole, such as helping the poor and oppressed, and 


giving assistance to one’ : "uh; 
appropriate, and valid b k npe in faith, is considered desirable, 
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9 The Qualifications Required for the Wilàyah: 


We shall now turn our attention to the qualifications and 
characteristics required in Islam for the post of the wali, ruler or guard- 
ian of the Islamic society, lacking which it would be improper for 
anyone to occupy the office of the wilayah and leadership of an Islamic 
society. | 

However, before we begin our discussion of the qualifications 
necessary for the office of the wilayah, it should be pointed out that 
the person whose authority over Islamic society in his capacity as the 
successor to the Wali al-‘Asr (‘The Guardian of the Age’, ie. the 
Twelfth Imam [A.F.]) was proved above, also enjoys the prerogatives 
of a spiritual and religious leader. In other words, unlike other socie- 
ties in which there is separation between the functions of leadership on 
the political, economic, and military planes on the one hand, and 
religious and intellectual planes on the other, and the two functions are 
fulfilled by two different classes of individuals. in the Islamic society 
no such separation exists, and the same individual is expected to fulfil 
both the functions. This was precisely the case with the leadership of 
the Prophet (S) and Imam ‘Ali (A). They not only exercised political 
leadership over the Ummah, and administered its State affairs, but also 
fulfilled the functions of spiritual, ideological, and religious leadership 
of the society. The same principle also applies to the successors of the 
Infallible Imam (A.F.). And it is for this reason that all the qualifica- 
tions necessary for political leadership are also true for spiritual leader- 
ship, and all those —— necessary for the spiritual guide are 

i ired of the political leader. N 
" "The issue at this point, then, 1s that by proving the wilayah a x 
fagih, we simultaneously prove his sight to political sovereignty and his 

' s leadership. In fact, religious and political 


prerogative of religiou ! d ica 
aspects are interwoven and inseparable in the concept of wilayah, just 


as they were in the sovereignty of the Prophet (S) and Imam ia 
This was not, however, the case in the past, and even — N de 
times of most of our Imams (A). Then government was in t = 
of tyrannical caliphs, while the spiritual leadership of the peons " 
in the hands of the Imams (A). But there is no such sepe m tjes 
functions in the government of the Islamic bores ee Ped 
and responsibilities of al-wali al-faqih include all the du " T 
sibilities of the Islamic State, such as implementation e srl à 
appointment of judges, appointment of Friday-praye ' 
so on. s ‘Iling t ost 

To turn now to the qualifications necessary e E Hinne 
of the jurisprudent guardian, there are certain pasic O ment among the 
that must be met about which there is no disagree | 
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scholars, such as: that the wali must be: MM ee, a Muslim 
a mu' min, male, and free. However, these conditions do not need any 
elaboration. What needs discussion 1S the conditions which Wis 
mention below together with supporting evidence from the Quran and 


hadith: 
A. Ijtihad, Expertise in Islamic Jurisprudence: 


What this condition means is that the leader and ruler of the 
Islamic Ummah must be able to deduce the appropriate laws from the 
relevant adillah (i.e. the Quranic verses and traditions which support 
his deduction). It may also be specified that the level of the ijtihad 
and expertise of the wali al-'amr must be, if not greater than those of 
other jurisprudents, at least equal to them. 

As evidence for this condition, we can point to the traditions 
mentioned before (see items ‘c’ to ‘g’ under "Wilayat al-Fagih") 
as proofs for the doctrine of wilàyat al-fagih. It can be seen that such 
phrases and expressions as: du ¿W (“those having knowledge of God”). 
s aJ! ("scholars"), gl sé (“the scholars of my Ummah”), 435 
LASS 3585 41,55 We (“Those who observe our [standpoint regarding] the 
halal and the harám and our [ views regarding the Divine] commands"). 
and tabii) (“narrators of our traditions"), sugges the quality of 
expertise in jurisprudence or ijtihdd. The following adillah can also be 
pointed out as supporting this requirement: 


ends ull i s i3; SEE Latest dut n 


Lo! Allah hath chosen him above you, and hath increased him abundantly 
in knowledge and physique....(2:24 7) 


pe wT oa E - 4 ! T . a Fo 4, I. 
SY GES JOU! cM ly my JI ri ouk SI AT Gl AoE 8) 
Imam Ali (A) said: “You know that it is not right for one who has authority 
Over the life and honour of the people to be ignorant (about the laws of 
the religion); or else he will misguide them due to his ignorance." (Nahj al- 
balaghah, sermon 127) 
4, 85 6 oz Sige, och AE ^a a z z . 
te ee! epis o5 wal B3 A Z3, LIT; uis di La eee 


The Prophet (S) said: "And if the leadership of a community is put into the 
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hands of one who is not the most learned in it, that community 
toward decline, unless its a 


(Kitab Sulaym ibn Qays). 


would move 
people return to amend what they had neglected.” 


B. Justice and Piety (Taqwa): 


Some of the adillah supporting this requirement are the following: 


JUS asd 2553 lb od Sys Ys 
Don't place your confidence in the unjust (whether he is unjust to himself 


or to others), because if you do so you shall be touched by the fires of Hell... 
(11:113) 


It is obvious that a corrupt ruler is an unjust person, and to trust 
in him would put the community on the road to Hell. 


- , . ous To 44g. 
A5 Lah Gat BY d'a Y rol uu ae 
Imam ‘Ali (A) said: "And I feared lest the affairs of this Ummah should fall 
into the hands of its corrupt and ignorant members". (Nahj al-balaghah, 
epistle 62) 
D445 55 ... dua on uà 42] I] Ast Lad» cfl le AD uuo I OG 
... ag py ox o 


The Prophet (S) said: "The leadership of the Ummah is not proper for a man 
unless he has three characteristics... (one of which is) piety (wara) which 
would keep him from committing acts forbidden by God." (al-Kaft, vol. 1, 
p. 407). 


SW plan IiI Y S s i gla Y 


The government, the implementation of punishments, and the holding of 
Friday congregations is not right or legitimate without a just leader (imam 
'üdil). (al-Kàfl, vol. I, p. 314). 


i £ nA * "PIE: Ia)? V" Ae d aLi; 
ÁN D LILAS A Y BU! U gan pA LE MA Ju; 
uli oh rai TA at 


Al-Imåm al-Husayn (A) sald: “The Imam is one who judges — os 
Book of God, upholds justice, fullows the religion of God, and restra 
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own self vis-a-vis the Self of God." (Al-Shaykh al-Mufid, Kit al-'irshäd , 
210). 

Apart from the above-mentioned ahadith, it should be pointes 
out that in Islam cultivation of the virtue of ‘justice’ is a duty of the 
whole society. Moreover, being just is one of the requirement. for 
witnesses in courts of law. A divorce must take place before just 
witnesses in order to be valid. The leaders of congregational and 
Friday-prayers, judges, and so on must be ‘adil (i.e. Just’ in the specific 
sense of Islamic jurisprudence). How is it possible then that it should 
not be required of the leader and ruler of the society? There are also 
many adillah to the effect that the wali should be one of whom jt js 
said that y buyi ie., he establishes the practice of the 
Prophet’s Sunnah and implements all the laws of the Divine Shari‘ah, 


while at the same time he puts an end to innovations in the faith and 
purges it of heresies, 


C. Administrative Capacities and Courage: 


The adillah for this requirement are as follows: 


HOSS GT TLS ep OTY ag A aiaga die tail... 


(i) ... Is He Who leadeth to the truth more deserving 


that He should be followed, 
orhe who findeth not the way unless he 


(himself) be guided? (10:35) 


The conclusion that may be drawn 
does not have the capacity to manage 
occupy the post of the wilàyah, and 
an individual who possesses these tw 
quote here the hadith of Imam ‘Ali 


from this verse is that he who 

and to lead has no right to 
the people should obey and follow 
o abilities. As a dali] we may again 
(A) cited above: 


ee ae wad n à a 
ERSS Way lg EYI ose SAN og SY LT Js 


(ii) | And I feared lest the affairs of 


this Ummah should fall + 
corrupt and ignorant members. | fall into 


l l the hands of its 
(Nahj al-balaghah, epistle 62), 


Ri! CS I Lardy iua: Y S Y st all! 53 ei 


(lil) No one should take on the responsibility of establishing God's rule 
who neither compromises, nor yields to humlliation nor follo | File 2 - 
temptations, (Nahj al-balaghah, aphorism 110). WS his own 


The qualities described in the above saying of Imam ‘Ajj (A) 
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particularly in the words @leY and £4 indicate the necessity of 
courage and strength of character in the ruler. 


YS! Bata Shas OW 4d LE) GUY ALi yy alls aie AUI ‘a Lina 


(iv) The Prophet (S) said: “The imamah (i.e. the leadership of Muslims) is 
improper for anyone except for one who possesses three qualities... (one of 
which is) a benign rule over whom he has authority,tothe extent of acting like 
a kind and compassionate father." (Al-Kulayni, ai-Kaáfi, vol. 1, p. 407). 


aa D AN eif eie al A te rg p n 


(v) Imam ‘Ali (A)said:“O people, the most deserving of persons for this matter 
(ie. the caliphate) is the one who is most competent in discharging its 
functions and duties, and the one who knows best Allah's commands appli- 
cable to it." (Nahj al-balaghah, sermon 173) 


D. Social and Political Insight: 


The necessity of this requirement can be inferred from some of 
the adillah cited in support of the requirement of 'ilm (knowledge); 
since social, and political insight is only an aspect of the knowledge 
essential for effective leadership. Thus in all cases when the term 
‘knowledge’ is used in a special context and in reference to a specific 
duty of wide social significance, the specific kind of knowledge relating 
to social and political awareness is essentially implied. This applies to 
all such statements where the term 'ilm is used in relation to leadership 
such as: ely pidi g iEn isl > be glad iy, and — i l5 

In addition, to entrust the post of wilayah to an incompetent 
individual lacking political insight or awareness would not be in order 
and would be incompatible with the statement of Imam ‘Ali (A) that: 
p> e AJ GR S (‘It is your duty to be God-fearing and manage 
your affairs in an orderly manner.’) 

From the adillah cited above in support of wilayat al-fagih, and 
others like them, one may also infer the necessity for certain other 
conditions; such as, acting according to the commands of the Divine 
Scripture; having command over one's self; and freedom from such 
Vices as stinginess, indifference towards people, tendencies toward 
seclusion, misappropriation of public property, taking of bribes, and so 
on. Some of these traits may be considered as covered by the quality 
of justice, while others are desirable merits characteristic of perfection. 
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one may with reason assert that any quality 


To sum up, , M oe 2 and traj 
whose absence may cause disruption 1N tne process of carrying out the 
duties and tasks of the leadership of the community is necessary and 


essential. 
3. The Scope and Limits of Wilayat al-Fagih: 


As said earlier, the main thing which must be substantiated in the 
case of wilayat al-fagih is the scope of this particular kind of wiläyah 
which is narrower than the wildyah of an Infallible Imam but Wider 
than the other forms of wilayah previously mentioned. | 

The domain of the wilayah of the faqih may be divided into two 
zones. The functions covered by one zone of his wilayah are mainly 
accepted by all Muslims jurisprudents including the Shi'ite. They 
involve such powers as the right to take into custody the property of 
individuals who are incapable of managing and safeguarding their assets 
(such as minors, the insane, or those who are absent); the guardianship 
over property, luqtah (found articles or belongings), awqaf (endow- 
ments), wasüyá (bequests) without trustees; the right to arrange the 
funeral ceremonies of those who die without an heir; the duty to force 
reluctant individuals into conceding other people's legitimate claims; 
and all such other cases instances of which are replete in Islamic Juris- 
prudence. All these instances posit a relatively extensive authority 
for the faqih. 

The second zone of the domain of the wilayah of the jurisprudent 
is far more extensive and general. It involves the establishment and 
organization of an Islamic State and government to administer the 
Muslims community or a society including Muslims and non-Muslims 

both, taking over all the duties related to the functions of the State and 
guardianship of a society, whose population may exceed a million in 
number and even, at times, go beyond tens or hundreds of millions. 
In other words, this aspect of the wilàyah of the faqih means exercising 
control over the lives and the property of the members of society in 
regards to all essential aspects of social life through the organization of 
a State in order to provide for the present and future needs of society 
in all respects, such as cultural, political, judicial, military, and so on, 
and in accordance with the society's changing needs and transitions in 
international relations. Besides, the duties of al-wali al-faqth also 
include the appointment and dismissal of the Friday-prayer leaders, 
the performance of al-'amr bi al-ma‘raf wa al-nahy ‘an al-munkar at 
the highest level, and other such affairs, if at all considered to be out- 
side the scope of the functions of the State. 

In any case, our main aim in discussing the concept of the wilayat 
al-fagih is to prove that this wilàyah covers the second kind of authority 
also. There are two reasons for our belief that the second dimension of 
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the wilayat al-fagih is a valid and legitiy : . 
necessitated by the position of the fei d x Firstly, it ae 
Twelfth, Imam (A.F.) — an inference bac eputy (naib) of the 

RU an interence based on the seven aforementi d 
adillah derived from tradition as well as independent reason, § ndl, 
a careful examination of the decree contained in the letter be di 
Imam ‘Ali (A) to Malik al-Ashtar (who had been appointed as ever : 
of Egypt by him)clearly indicates that Malik al-Ashtar was le: sll the 
powers and prerogatives normally reserved for the head of an indepen. 
dent government. This is not unlike the case of political units 
with a federation which although are legally subservient to a central 
government, are still somewhat independent. To be fair, it must be 
admitted that over one thousand years ago, the Islamic State put at 
the disposal of a capable provincial governor such power, organizational 
means, and budget, for which few parallels can be found in political 
history. 

Since our aim is to define the scope and limits of the wilayah of 
the fagih, we shall examine the nature of powers enjoyed by Malik 
al-’Ash as a deputy of the Imam of his time for the sake of defining 
the scope of the wilàyah of the faqih, taking into consideration the 
different circumstances, needs, and relationships of that age and the 
present, 


A Glance at Imam ‘Ali’s Decree: 


In his letter to Malik al-’Ashtar, Amir al-Mu’minin ‘Ali (A) has 
pointed out, explicitly or implicitly, a number of issues. Some of these 
issues concern the governor himself, and others concern the State 
officials. Still a third group deals with the issue of his government’s 
budget, and finally the fourth group is related to the people and society 
under his sovereignty. The following points are worthy of notice: 
1. The wilayah and governance of society belongs to the Infallible 
Imam or someone deputed by him: 


Ap auk ssi 295 ni 3 I5 21555 I ss dU 


[O Malik,] you are (guardian) over the people and the walfal-'amr is (guard- 
ian) over you, and God is over the wali al-'amr who has appointed you to the 
post of wilàyah (over the people), considering you competent to administer 
their affairs in a satisfactory manner. 


2. Concerning the selection of ministers and the formation of minis- 
tries: 


p “Tite oi D? "T (n s S A * 
Toys eis AW OLS iie L^ oj 
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The worst and the most incompetent of your (possible) ministers ar, th 
who have served as ministers to the previous evil regime. me 
It is clear from this statement that the wali al-‘amr must have 
number of ministers and implicitly a number of ministries along with 
their accompanying organs. After this Amir al-Mu’minin (A) goes On 
to describe the characteristics to be possessed by every competent min. 
ister. 


3. Concerning forming of the army: 


5353 eH o7. all oSb 39405 LLLI 97 gia Seb He i Je 
o Šte spa E ete aT» "T | - 
eg 1 3! e s iT reas Aley 


And know that the army constitutes one of the social classes. It is the 
bastion, by God's permission, for the defence of the people, an ornament 
for the rulers, the honour of Islam. It is the instrument whereby the security 
of the country is insured. No society can endure without having an army. 


4. Concerning forming of the judiciary, providing it with the neces- 
sary personnel, and the appointment and dismissal of judges: 


vee tlds WiL Ee 1 3S f" ne fa? Pe ^ a ‘ 
POSE) Sea HUI Os ICA ET 2 Jis fuas ui; 


„And choose 


those wh thi | : PR 
people. om you think most fit for judging from among the 


Imam ‘Ali(A) then goes on to descri : 
ne dri : | scribe thir 
qualifications relating to the selection of judge ^n requirements and 
are comprehensively treated in the parts of lega] tase yi requirements 
subject of judgement. In Islam there are | “+s Cealing with the 


| à conditi E ol 
some of which are essential While others are desirable sean ieations, 


competent judge, the like of which ? . 
school of thought. cannot be found in any religion or 


5. Concerning the organization : 
ponsible for maintaining internal law and ord von forces res. 
sentence: Ap LA eL raise s gas RERBA. H i | 
commands that whenever petitioners come fos ar TT 
pue he should not allow his guards, companions 
nterlere with them. The word "shurtah" refers t : 
responsible l'or internal law and order. It e 
to soldiers stationed at frontiers. | TASA refer 
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6. Intelligence organization: 
BEN oI LS att! ae sea leas nal! - a 
I ILS oye) Sanit "V S) 2:15 (à 1e Gb ast 
[O Malik,] those letters which contain secret instructions, or deal with crit- 


ical security matters, must be handled by those of your scribes 


. Ste and secre- 
taries who are the most virtuous. 


And about overseeing the functioning of all governmental departments, 
he says: 


Q3 33M us Cale dT; GLA NUNT eai s adul Xs c5 
d M JT Je silio sad 


Inspect the activities of the governmental offices by setting up intelligence 
agents, who must be loyal men of honesty and integrity.... Because covert 
supervision over the work of the different departments causes them to be 
diligent and faithful in carrying out their duties. 


nen, about the treachery of some of the governmental personnel, 
e says: 


Ui ESTUE GA ae «lé tp cce GU ia s ii Non 


EE 


Whenever any official of your government commits an act of treason and 
his having done so is testified to by a number of your intelligence agents, 
consider their testimony to be sufficient evidence, and punish him (for his 
treason). 


It should be kept in mind that the duties of the Islamic govern- 
ment’s inteligence organization are not limited to supervision of the 
activities of judges, or officials of the different governmental depart- 
ments. The activities referred to in the above dalil or in similar adillah 
may be inferred to be of a more general nature. 


T. Organizing a consultative body or councils of different kinds on 
various levels in accordance with the needs of society: 


NAVI 3 NATCRT AA jy 354 Crh 5 
.. And do not include misers, cowards, or greedy persons in your council.... 
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It is taken for granted by Imam ‘Ali (A) that decision-making 
about social and political affairs must be through a process of consults, 
tion. This is why he mentions the qualifications necessary for members 
of such councils, and advises the Islamic ruler against miserly, cowardly 
greedy, and ambitious individuals finding way into such councils. Ac 
far as the principle of consultation itself is concerned, no further 
elaboration is necessary, since its validity is proven by such Verses as the 
following: 


C aida à 


idee E daga 
ee gm e AS sss 


... Thew affairs is by counsel among them....(42:38) 


uL RAIL... 
„And (O Prophet) consult them in affairs....(3:159). 


There are also a number of ahadith encouraging the faithful to 
consult with one another and describing the necessary requirements of 
one who consults and the consulted. The conclusion that may be 
drawn from aX such verses and traditions is that councils must be 
formed to decide about all important matters which require consul- 
tation. This includes all the various kinds of councils whose formation 


has been approved by the Constitution (of the Islamic Republic) and 
indeed embraces a wider sphere. s 


8. Publications: 


A 


329 GE deu Jie IRIS. i SS: scout e [hus 


The purport of the above statement is that writers constit 
important section of society with a significant role to play in E ean 
towards either felicity or wretchedness or towards any Other sath on i 
vant in the context of the particular conditions and cireumsta X 
which a society finds itself. Moreover, the reference is not Ec E 
and books alone, but includes all those who influence the LASS 
opinion on important social issues and run the mass-communi ees 
media in a society, cation 

It is certain that writing and writers are given much attention ; 
Islam, and there are a number of verses and traditions to this effe I 
However, what is important here from the Islamic viewpoint is ts 
criteria and norms on which the press and media of mass communica. 
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tion should base their functioning. Islam stresses their use in the ser- 
vice of true religion and the good of society. It must therefore be 
asserted that the general Islamic criteria about the necessity of educat- 
ing the publie, the duty of enjoining good and forbidding evil, the 
duty of guiding the ignorant and disseminating knowledge and science 
the necessity of abstinence from such activities as spreading lies and 
obscenities, engaging in slander, defamation, disclosing people's sec- 
rets, insulting the believers, and in effect enjoining evil and forbidding 
good, also apply to the press and the mass-communication media. 


9. About the selection of personnel for government offices, Malik 
al-’Ashtar is given the following advice: 


X063 cel 5 btt hsi iua p aTe 


Then look into the affairs of your officials. Appoint them to their posts 
after tests and do not appoint them arbitrarily and on account of your 
personal preferences. 


OSG one te BN n3 eaten La 3 e SÉ] jT SEC LS 
SL eJ UAI 133 Uo SA rz 


Your selection of them (i.e. secretarial personnel) should not be based on 
your personal impressions, confidence, and favourable opinion alone,.... You 
should rather test them by taking into consideration the record of their past 
service under virtuous people before you. 


Regarding the judges, Imam 'Ali (A) says: 
4023 3 11S 25 


Check as often as possible his judgements (to ensure that the judge fulfils his 
judicial duties properly). 


In most of the duties and responsibilities set forth for the wali 
al-'amr, it is neither necessary nor possible for him to carry them out 
personally ; their nature being such that they must be performed by 
lower echelon officials. Furthermore, since the process of selection of 
officials by a single individual would be both difficult and unreliable, 
it is necessary that a group or committee should be set up to oversee 
the process of selection, and make sure that it is carried out properly. 
Other committees and councils must also be set up to oversee other 
government functions. All this is in tune with the general principle that 
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d must be done correctly and properly. The Hol 
whatever one does, | 
Prophet (S) says: a 
ais s AE AILE ef! 
(Ee qur lo nm 
i job does it with precision and f; 

| hen handling 4 J itm. 
God loves a man who W 
ness. 


And: m T 
tia SE d ThE 13) 


ou does something, whatever it may be, he should may, 


Whenever any of y perfectly and precisely. (Safinat al-bihar, see under 


sure that it is done 
amal J. 


Imam ‘Ali (A) says: 
JI as à di Kos) 


I advise you to be God-fearing and to manage your affairs in an orderly 
manner. 


It can be said, then, that the role of councils and administrative 
bodies as necessary mechanisms for the existence and continuity of 


the Islamic government, is based upon both general and particular 
adillah. 


10. The budget, which shall be discussed later. 


Having proven that the wildyah o i 
T yah of the community during the 
occultation, of the Wali al-'Asr (may our souls be sacrificed for his 


sake) belongs to the fully qualified i.1«: 
: y qualifi Trier d » atten 
tion to the following miis led Jurisprudent, let us turn our atten 


l. If at any parti ; 
al-'Asr there is onl Particular time during the occultation of the Wali 


should occupy a rully qualified jurisprudent, it is obvious that he 

coming In some of then - wildyah. If this jurisprudent has short: 

by the selection of ar necessary requirements, it must be compensate 

the Islamic government OP iate aids, since the life and continuity ° 
samic governme lm be ensured by all means. The necessity 

Pport for it th Can be inferred not only from arguments T 

e existença „nọ "Yt also from ] "Re ‘an depends 
ce of , aws whose implementation CeP 


à number or quae: 4 EOVernm | are 
independently secure” juris ent. If, on the other hand, there 


e po, dents, it is obvious that they cannot r 
60 9 wilàyah; since this is inacceptable " 
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only from a rational viewpoint but is also invalid aeecsdt: J 

derived from tradition. Moreover, such was -— um 
the prophets or the Imams; whenever a Masum decola vh " 
of wilayah, the other Ma'suüm who was his contemporary be 
him and was under his authority. Such was the case of Abraham (A 
and Lot (A), Moses (A) and Aaron (A), Jesus (A) and John (A) e 
Prophet of Islam (S) and Imam ‘Ali (A), al-Imam al-Hasan (A) and 
al-Imam al-Husayn (A), and similarly every Imam and his succeedin 
on. There is a tradition which says: mE 


J , - a i 
ato GALS T Obl 285 3 45 7] 


There cannot he two Imams at the same time unless one of them is silent. 
(Usül al-Kafi, vol. I) 


It may be said that the rule banning the multiplicity of rulers at 
the same time begins with Divine Sovereignty itself, as indicated by the 
following verses: 


xad AUI A gl! ues GUS 5] 


If there were in them (i.e. the earth and the heavens) any gods besides Allah, 
then verily both would have been in disorder. (21:22). 


JAN E hai ds al y US Rd Tat ui sa As US Us .... 
H Opto’ TUNI 


.. nor is there any god along with Him; else each god would have taken away 
thal which he created and some of them would have risen up over others; 
glory be to God, He is beyond that they describe... (23:91) 


Nor can it be maintained that each of the qualified jurisprudents 
should govern a separate city or province, or that a country should be 
divided into separate States under each, because this is against the 
teachings of Islam and contradicts the unity of the Ummah. That is 
why the only solution is for them to gather together in councils and 
reach decisions through consultation and the vote ot the — 
This position is arrived at bv putting together the adillah in favour i 
wilayat al-fagih and consultation (shüra) and rational principles — 
empirically, Moreover, since the functions embraced by the — 
al-fagih are mainly of a nature pertaining to al-‘ahkam al-wad rit 
there is nothing wrong if they are performed through a council. "m 
It should happen that a matter involves different fatawa -- rough 
of qualified jurisprudents, the problem can still be solve | 
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ultation; but the council referred to would be a fatwa ¢. 
consult 


Ounci| 
aT a ani 
not a leadership or wilayah council. 


2. In the constitution of ees blic of Tran, which " 
approved by the overwhelming majority dg ranian people jn 195 
the Leader or the Leadership Council 2 ic Me rem the office g 
wilāyat al-faqih, which may he occupied Dy ! E e faqih Or a counei 
of fugahà' — are entrusted with ten duties as follows: 

(i) the appointment of the jurisprudents of the Guardian Counci 
whose duty is to supervise the legislation approved by the Islami 
Consultative Assembly : 

(1) the appointment of the members of the Supreme Judicial 
Council, which is the highest judicial authority of the country; 

(ii) the appoixtment and dismissal of the commander of the 
Joint staff; 

(iv) the appointment and removal of the commander of the 
Islamic Revolution Guards Corps; 

(v) the formation of the Supreme Defence Council; 


| (vi) the appointment of the commanders of the Army, Navy and 
Airforce; 


. (vii) the declaration of war and peace, and 
forces; 


- C D "pé mite i pant sentially appointing the President after 
(ix) the dismissal of the president 
petence either by the 
Consultative Assem bly : 
(x) pardoning of convi uci 
recommendation of the Supe D nd 
Some of the above-mentio | 


the mobilization of the 


chief after a declaration of his incom- 
et of the Supreme Court or the Islamic 


contract or decree, 
inds of government 
i me category ; ship 

artioc b uoa lying. gall: BOry as owners 
LM aca (which owes P > Or donating between two 

age contract | e | in 
ahhüm wad'iyyah en two Parties). which b to the conclusion of à 
their turn The duti e subject to à Seri elong to the domain of 
wali faqih, are tukilled by po, d Such as (5 2C thám taklifiyyah in 
the interest of th i ad by him in accordan H and (v) set forth for the 
to al-'ahküm al b 2 other eua what he feels to be 

à M y | OI a . Cf 2L : . à 
I.e, compliance with the decrees poo cular ind um S duties give rise 
sued by al-waj; A are inshá jyyalh; 
i 
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of fulfilling these duties is obligatory and binding, (ii) and (x) fall 
within this category, because the appointment of judges and pardoning 
of convicts are among the specific duties of the wali al-'amr. | 
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.. when he (i.e. the qualified faqih) rules according to our ruling and is 
not accepted, then he (who rejects) has scorned the judgement of God, and 
he who refutes our authority resists the purposes of God. (Wasa'il al-Shi'ah, 
vol. xi, Sifat al-qadi). 


There is yet a third group of duties, such as appointments and 
dismissals, which may give rise to ahkàm shar'iyyah which are binding, 
such as when the wali al-'amr, on the basis of his judgement about the 
interest of Islam, issues an order or hukm, compliance to which is 
obligatory. Such cases are similar to decrees dealing with the sighting 
of the new moon or the beginning and cessation of hostilities, etc. 
They may also be indicative of priority without entailing any religious 
obligation to obey them. An example of this category is the appoint- 
ment of suitable individuals to posts other than those already mentioned. 

The duties of al-wali al-fagih mentioned in the Constitution are 
only a part of his duties; there are others which have not been men- 
tioned for example: (1) the appointment of Friday-prayer leaders; (2) 
implementation of hudüd and ta'‘zirat; (3) exercising control over the 
persons and properties of the disabled, the minors, the insane, and the 
absent; (4) performing the higher degrees of al-amr bil-ma'rüf wa 
al-nahy ‘an al-munkar ;(5) exercising control over the anfal; (6) control 
over khums (20% tax); (7) control over lands conquered in wars; (8) 
the collection of taxes in addition to those established by the Shari'ah; 
(9) the collection of the jizyah from those to whom it applies; (10) 
appointing trustees for endowments and donated properties; (11) 
appointing trustees for properties left by their owners for public use 
(wasdyd-'e ‘ammah); (12) the collection of zakat and appointment of 
personnel for its collection; (13) making arrangements for the funeral 
ceremonies of individuals who die without an heir; (14) prevention of 
hoarding and setting prices for commodities ;(15) the utilization of 
found objects (lugtah); (16) issuing the verdict of bankruptcy for the 
bankrupt (which deprives him of authority over his own assets); (17) 
divorcing the ‘wife of a lost or mad husband; (18) hearing the words 
of li'àn in cases of muld‘anah; (19) issuing a verdict about sighting of 
the new moon and the beginning of a month, in cases of doubt. 

Although the wali al-'amr may delegate some of the above pis 
to others, he can also carry them out personally or appoint an indivic- 
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that they are carried out properly. He may sls 
establish separate ministries to fulfil some of his duties, Such ag k 
forming different ministries for awgaf, for al- amr. bil-ma'rüf wq i 
nahy ‘an al-munkar, for overseeing Friday prayers, [or controlling the 
anfal, for zakdt collection, ete. The important point here IS that the 
duties of the wali al-'amr are not limited to those mentioned in the 
constitution of the Islamic Republic of Iran. 

3. Although we counted the affairs mentioned above ag duties 
of the wali al-'amr, they may. according to the opinion of some Of the 
ulamd; fall within the range of the duties of other fuqaha’ who are 
not walî al-amr. It would therefore be appropriate to briefly mention 
the various religious functions fulfilled by the walial-’amr and the 
characteristics peculiar to each of them. | 

To put it briefly, a mujtahid, that is one who is capable of deriving 
Islamic ahkám from the three valid sources (the Book, the Sunnah 
and reason), may fulfil three distinct religious duties; these are: (a) 
the function of a mufti: that is, he has the right to issue verdicts in 
matters of law; (b) the function of wildyah; and (c) the Judicial 
function of judgeship. All of these posts are independently established 
for the mujtahid on the basis of distinct and specific adillah, and each 
is subject to specific regulations and covers specific functions and 
sania abies aka may pande be common to the three, The 

Ca arises at this point is: Are the conditions and qualifi- 
cations for filling the three posts the same?’ That 
attained the capacity of ijtihdd and has come 
cations usually discussed in legal texts in thee 
occupy all the three of these positions? Som 
requirements for the office of judgeship are | 
other two, and most of the conditions Et: ess than those for the 
offices — even those of ijtihad and dae, for the other two 
considered necessary for a judge. It is sajd -— (justice) — are not 
knowledge and capacity for handline ; t at If a man hasa reasonable 
mugallid, he may sit as a judge, nd aie Cases, even if he is 4 
fully qualified mujtahid. ough ideally he should be a 
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office that requires possession of all the relevant conditions is that of 
wilayan and leadership. In other words the requirements for judge- 
ship (qada’) are less stringent than those for expertise in jurispru- 
dence, and the requirements for ytihdd are less stringent than those 
necessary for the wildyah. It follows therefore, that the wali al-’amr 
can act as a mufti (jurisconsult) and a qadi (judge), but all jurisconsults 
and judges do not qualify for the office of wilàyat al-"amr. Further- 
more, a mufti can be a judge (qadi) but not every judge can be a mufti 
Thus the characteristics which distinguish the wali al-’amr from the 
fagih or mujtahid and give him superiority over the latter, are: adminis- 
trative capacity, courage, political and social insight, and any other 
quality which is required of him depending on the particular conditions 
of time and place. 

What we have said above was for clarification of the requirements 
for ijtihad and wildyah; as far as the difference in their duties is con- 
cerned it is clear that the qualified faqih can perform most of the 
duties and functions of wilayah. 'The controversy is mainly about such 
functions as formation of the government, supervision over implemen- 
tation of hudüd and ta'zirat, selection of governors and judges, F'riday- 
prayer leaders, and so on. It can therefore be said that the concept of 
the wildyah of the faqih is accepted in essence by all the Shi'ite *ulama', 
and if there is any difference of opinion it concerns its scope and 
limits. ` 

What has been discussed above concerns the qualifications and 
duties of the wali al-'amr, the fagih, and the gadi. However, as far as 
the duties and obligations of the people towards those who hold these 
offices are concerned, those relating to the faqih are dealt with in detail 
in those parts of jurisprudential books which deal with the subject of 
taglid: those dealing with the wali al-amr can be found in various 
chapters of jurisprudence; and those dealing with the qadi, in those 
sections of the jurisprudential books dealing with gadā’. I have stated 
most of the subsidiary issues relating to these three offices in my 
Kitéb wájib wa harám, at the beginning of the second part, however 
without going into elaborate arguments. 


Concluded; wal-hamdu lillah. 
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